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Dicey & Moths The Conflict of Laws (the leading authority on this topic in England)  suggests (at para 4-021) that the renvoi doctrine should not necessarily be applied in all situations but rather when it ‘is convenient and promotes justice’. This approach may well be the approach which would now be taken by an English court, particularly in circumstances where foreign law is unclear, but it does nothing to clarify the legal position for English and foreign practitioners.                                                                                 4.68
(8)
Dicey & Morris does, however, conclude that as a purely practical matter an English court should not try to ascertain how a foreign court would decide a particular question but rather, in situations involving renvoi, should apply foreign domestic law and ignore the foreign conflict of laws rules. This indeed might be the only possible way to proceed in circumstances where the foreign law is unclear or goes no further than referring to English law. However, at the present time there has been no decisive ruling from the English Court of Appeal or the House of Lords on this topic.                                                                  4.69
3. MINIMISING PROBLEMS WHERE FOREIGN

ELEMENTS ARE CONCERNED
It is sometimes advantageous, from a purely administrative point of view, to have a separate English will dealing with English assets. This arrangement can be particularly helpful when a deceased person’s main will is situate in a foreign country where it must be delivered to a local notary who may take many months to provide a certified copy which can be used for the English probate procedure. However, when preparing more than one will for a testator, it is extremely important that both wills define clearly which properly they govern, that neither will cancels the other in whole or in part and that neither will can cause problems in any of the jurisdictions with which the testator was connected.                                                                                               4.70
Because English immovable property is governed solely by English law there can be no forced heirship rights in such property regardless of the domicile of a deceased person. Furthermore, the court will have no discretionary powers under the Inheritance (Provision for Family and Dependants) Act 1975 if the deceased person was not domiciled in England.                          4.71
As mentioned earlier, the concept of forced heirship is unknown to English law, although an English court will enforce such provisions in the case of movable property situate in England owned by a deceased person who died domiciled in a forced heirship jurisdiction. Various techniques are sometimes employed by foreign domiciled people who have assets in England and wish to defeat the rights of heirs. For example, a person who has assets in England and wishes to defeat future forced heirship claims might place his English movable property in joint names with someone else during his lifetime so that the property will not form part of his estate (ie his succession) at the date of his death but will devolve by survivorship. Similarly, with the same purpose in mind, he might place his English movable property in an English trust so that on his death the property will not form part of his estate but will devolve according to the terms of the trust. In both of these examples, it is likely that English conflict of laws rules relating to succession would not lead to the application of a foreign succession law since the assets in question would have been effectively alienated by the deceased during his lifetime and would not form part of his estate at the time of his death: see paras 1.67 et seq. These points have not yet been tested in the English courts, but it is true to say that these techniques (involving the law of property and not the law of succession) are often used in practice and remain unchallenged.  4.72
It should be noted that these techniques will be less effective if the deceased also leaves property in a jurisdiction which recognises forced heirship provisions. In such cases the heirs could apply to the court in that jurisdiction to request that court to give them a greater share of the assets under its control in compensation for the assets situate in England which they will not receive. Such claims are likely to be successful, thus partly or completely defeating the intention of the deceased.                                                                                                                                     4.73
In the case of an English trust, the heirs of the foreign settlor may also be able to trace any trust property that is transferred to a trust beneficiary resident in the same jurisdiction as the heirs (or invested in such jurisdiction) and claim to satisfy their forced shares out of such property.     4.74
4. TAXES ON DEATH

INTRODUCTION

This section is intended to give a very brief outline of the basis on which inheritance tax is payable on the estates of deceased persons. It should be mentioned at the outset that references in this section will be to ‘the UK’ rather than to ‘England’ as inheritance tax is imposed throughout the UK, although there are some minor areas where Scots law differs from English law.        4.75
Inheritance tax in the UK differs from taxes payable on death in many other European jurisdictions in that inheritance tax is based on the value of the entire estate of the deceased person, which for tax purposes also includes other assets which must be aggregated for this calculation (such as assets in certain trusts or assets which were jointly owned by the deceased together with one or more other persons). Thus the calculation is based on the value of the entire net estate and other aggregable assets, rather than on the value received by a particular recipient or on that recipient’s relationship to the deceased. With the exception of assets passing to a surviving spouse, which are usually entirely exempt from inheritance tax, the relationship of the beneficiary to the deceased is not relevant to the amount of tax payable.                                  4.76
